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Poul Chilembo

Calherine Mungoni

2nd Respondent

AHRMO District Heolth Office

PHRMO Queen Elizobeth HosPitol

Absent
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DETERMINATION

The Comploinont lodged his comploint with our office through q letter dqted

znd Morch, 2OO7 olleging thot the Respondent deloyed in effecling his

promotion ofler he ottoined o cerlificole following completion of the

foundotion stqge of the Institute of chsrlered secretories ond

Administrotion (ICSA).

InvesJigotions foiled to resolve the motter ond it wos recommended for Public

Inquiry which took ploce on 3Oth Moy, 2018. The comploinont represenled

himself ond the 1't Respondent wos represenled by Mr' Bester Tuwonje' the

Humon Resource Monogement off icer; Mr. Poul chilembo, the Assistont Humon

Resources Monogement officer ond Ms cotherine Mungoni the Principol

Humqn Resource Monogement officer. The 7nd Respondent wqs not

represenled.
3. In his sworn evidencethe complqinont stoted thot he wos employed under the

Deportment of Humon Resource Monogement ond Development (DHR'MD)

under Nsonje R,urql Development Progrom under the Ministry of Agriculture'

4. He wonted to pursue q course ot ICSA, which he enquired ot DHRMD if the

institute ond the course were recognised ond opproved ond they responded in

the qff irmqtive. once he wos oworded |he cerlificote he sent it to DHRMD

who informed him thqt his certif icote wos equivolent to o diplomo ond thot his

employer ought to consider promoting him. In light of this, int999 he gove his

cer'tificote to Ministry of Heolth ot Queen Elizobeth Centrol Hospitol

(Queens). However, oncehe sent his certif icqtes to his employers ot Queens

they referred the motter to DHRMD who in turn sent the mqtter bock to

Queens. This bock ond f orth went on f or some yeors 
'erween 

the two of f ices'

currently, the comploinont is working os o cleric al of f icer in Humqn Resources

ond Senio r clericol of f icer Personql to Holder. He would like the Respondents

to ocknowledge his certificote ond either promote him or give him on

increment.

In cross exominotion, the comploinont further stoted thot when he submitted

his certificotes to 1't qnd 2nd Respondents the government policy prevoiling
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then wos thot once on off icer ottqined q recognised quolif icotion he wos due

to be promoted os is evidenced by the vorious letters by both Respondents.

Mr Besten Tuwonje the Humon Resource Monogernent Officer of Queens

stoted thot qs fqr qs they are concerned, the Comploinont hod sotisfied

conditions for promotion to Grode EO or Grade K upon obtoining the Diplomo.

Their office submitted the necommendqtion to DHRMD for the promotion to

6e ef f ecled in 2001 but up to dqte the Comploinont hqs nof been promoted.

According to the 1't Respondent the government policy ot thot time provided

for outomotic promotion on obtoining higher quolificotion. This wos in

occordonce with Port B MPSR 1:306(o), however, DHRMD did not respond to

their submission.

9. In cross exqminotion the l't Respondent stoted thot with the Possoge of time,

DHRMD hos probobly not responded becouse the policy hos now chonged ond

it is no longerjust obout obtoiningof o certificqte but olso the existenceof

o voconcy ond 9oin9 through on intervtew process.

lO.There hovebeenseverol voconcies for the position of EO but it required thot

the Comploinont should opply to the Civil Service Commission, the 1't

Respondent could not promote him without him going through thot process.

11. When f enquired from the Comploinont os to why he did not oPPly to the

existing vocqncies he stoted thqt he hod not been opplying becouse he wos

still woiting f or his outomotic promotton.

ANALysrs oF THE L4W AND FACT5

t1.The primory function of on Ombudsmon is to investigote comploints of

molodministrotion. Mqlqdministrotion hos mony f ocets but fon us in Molowi,

the first port of coll to estoblish molodministrqtion is section 123 of Ihe

Constitution ond section 5 of the Ombudsmon Act. Under Ihese provisions, for

molodministrotion to be proved, the comploint lodged hos Io ollege either or

severol of the following instonces: injustice; obuse of power: unfoir treotment;

monifest injustice or conduct quolifying os opPressive or unfoir in on open ond

democrqtic society; ond the exercise or performonce of powers, duties qnd

functions in on unreqsonqble, unjust or unfoir woy. As per section 5 (2) of the

Ombudsmon Act, this f unther includes decisions or recommendotions mode by

on under the quthority of ony orgon of Governrnent or ony qct or omission of

such orgon thot is unreosonoble, unjust or unfoir or bosed on ony proctice

deemed os such ond olso thqt the powers, duties qnd functions which vest in

.. ony orgon of Government ere exercised in o monner which is unreosonoble,

unjust or unfoir.
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13. The clqim herein is thqt the Respondent treoted the Comploinont unfoirly by
foiling to promote him ofter he hod completed his course ot fCSA despite his

being entitled to be promoted outomqticolly upon successful completion of
thot course.The 1'r Respondent ogrees with the Comploinont thot he wos due

to be promoted by virtue of completion of the course qnd thot they hod sent

oll the necessqry documentqtion to DHRMD, this occording to the l't
Respondent wos in line with Port B MPSR 1:306(q) of the MPSR.

t4.T beg Io dif f er with both the Comploinqnt ond the 1't Respondent. As of t994
when the Public Service Act become operotionol there wos no qutomqtic

enlitlement to promotion upon completion of o course save if the employer

specif icolly troins on employee for purposes of promotion. Section 4 of Ihe
Public Service Act cop. 1: of the Lows of Molqwi requines thot employees

eligible for promotion should compete, lt provides thqt:

"entry qnd odvqncement within the public service shqll be

defermtned solely on the bqsis of merit, nomely relotive obility,

knowledge, skill ond optitude ofler foir ond open competition

which ossures thot oll citizens receive eguol opportunity."

15.The responsibility to ensure suitobility ond competence of eligible officers
for Promotions rests with the CivilService Commission, Under regulotion 13(I)

of the Public Service Commission Regulotions (PSCR) the Commission in

exercising their powers in connection with the oppointment ond promotion of
officers, qlso hqs to hqve regard to mointenonce of high stondord of
efficrency necessqry in the public servtce.

16.Promotions ore therefore not on outright or outomqtic entitlement upon

completion of o course. Once lhere is q vqcont post the employee must meef

suitobility in terms of guolificotions qnd experience required, then the
employee must compete with other eligi\le ond suitoble condidotes in order

for the Civil Service Commission to choose the best cqndidote to be promoted,

The only exception to this process would 6e where it con be shown thot on

emPloyee wos f unded by the institution to ottend o course with the specif ic

intention thot upon completion of the course they will be promoted to fill q

certoin vocont post.

IT.These sentiments hove been echoed bef ore by this office in the motter of
Khumbolani P. Nkosi and Ofhers v l4inistry of Finance Inguiry No. 149 of

" ?OO5. fn the soid mqtter it wos stqted thot:



"While it is opprecioted thot public servonts should upgrode

their qcodemic ond professionol quolif icotion, it should olwoys be

oorne in mind thot this does not creole o contrqctuol ogreement

on the port of the employer Io promote them ofler excelling in

exominqtions. The position is differenl where on employer

specif icolly troins on employee f or purPoses of promotion. Such

on employee would hove legitimote expectotion thot he or she

would be promoted upon completion of the course."

18. The Comploinont in this cose identif ied the course by himself ond pursued it

by himself ond not through his employer. DHRMD in q letter doted 9th

Februory, 1999 merely confirmed thot the course qnd the institution ore

recognised by the government os such the Comploint could proceed with the

course. Once he completed the course he therefore, wqs not entitled to be

promoted directly. Port B regulotion 1:306(o) of the MPSR which wos cited by

the l.t Respondent does not support thot the Comploinont wos entitled to on

outomqtic promotion. Even if thqt wqs the cose, section 4 of the Public Service

Act which come loter thon the provisions in the MPSR would hove superseded

this provision.

tg. Both the Comploinont qnd the l't Respondent further stoted thot the

government policy chonged sfler the Complqinont submitted his certif icote to

Ministry of Heolth qnd DHRMD. As stoted os soon os the Public Service Act

1ecame operotionol thot wos the government position on promotions. The

circulors which were issued loter on this issue for exomple thot of 8th

SepIember,2006 were not chonging government policy. They were o reminder

of the gove?nment position, nomely thot it is the Civil Service Commission

which is empowered to independently interview or test oppliconts f or higher

position. Possession of qn opproved entny quolif icotion to o porticulor position

fherefore do not constitute the sole bosis for promotion decisions. I
theref ore, f ind thot the Respondent did not foil to promote the Comploinqnt

os he wos not entitled to be outomoticolly promoted'

20.The Respondents however, hod o responsibility to provide fhe corcect odvice

to the Comploinont ond to respond to his correspondences timely. According

to De Smith ond R. Broize,Constitutionol ond Administrotive Low, 6th Edition

ot poge 649, Public institutions hove o duty not to misleod o member of public

os to his rights ond they must properly notify him of this ond exploin the

reqsons for o decision. In qddition, public institutions olso hqve o duty to
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respond to ony correspondences or gueries within q reosonoble time. Fqilure
to do ony of this constitutes mqlodministrotion.

2t.T,Iheref ore, f ind the 1si Respondent guilty of molodministnotion for foiling to
provide the correct odvice to the Comploinont on Ihe process of promotion

within the civil service.It is imperotive thot os Humqn Resource Of f icers they
must be well conversont with Lows ond regulotions offecting Public ond Civil

Servonts.

22.T further find the Znd Respondent guilty of molqdministrotion for foiling to
respond to the Comploinont's letters reguesting to be promoted and even

those of their colleogues fnom Queens, This is qn issue which DHRMD could

hqve eqsily sorted out hod they not been shying owoy f rom doing their job.

23. Despitelhe two incidents of mqlodministrqtion thot I hove identified, I om

of the view however, thqt these octs were not detrimentol to the Comploinont

os he hod severol opportunities to opply for the vocont EO gnodes thqt come

up from time to time but he foiled to do so. The Comploinont hod o

responsibility to mitigote his loss but insteod he let opportunities poss by

whilst woiting f or the qutomqtic promotion. He theref ore, ought to hove

opplied for those vqcqnt posts whilst he wqs woiting for his motter to be

sorted out. He connot be owqrded for foiling to be diligent.
24.Tn view of this ond by the powers vested in me under the Constitution ond the

Ombudsmqn Act, T hereby dismiss the Comploinont's cloim for lqck of merit.
The Respondents ore odvised to ensure thot they are conversqnt with the lows

ond process pertoining to their employees ond to ensure thot they respond

timely to correspondences.

RI6HT OF REVIEW
?5.Any porty dissqtisf ied with this determinotion ond with suff icient interest in

the motter is ot liberty to opply f or review to the High Court in occordonce

with section123(2) of Ihe Constitution within 90 doys from the dqte of this
determinotion.

Dqted this 23'd Doy of April,ZOtg

OMBUDS,IAAN


